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A. Whether appellants as lessors of a service 


station, receiving a fixed monthly rental, have standing 


to sue under Sections 1 and 2 of the Sherman Act, 15 U.S.C. 


Sections 1 and 2, 


for loss of rent income and reduced 


market value of their leased service station result- 
ing when the lessee-operator failed financially and 
abandoned the station allegedly due to the onerous 
provisions of an illegal requirements contract in 
restraint of trade between the lessee-operator and 
Appellee Union Oil, the gasoline supplier. 

Be Whether appellants as lessors of a serv- 
ice station state a cause of action for price dis- 
crimination under the Robinson-Patman Act, 15 U.S.C. 
Section 13, when they were not at any time relevant 
to this case operators of the service station and 
were never either purchasers of products from or 
competitors of the alleged discriminator, Union Oil. 

Ce Whether an action commenced January 18, 
1963, under the anti-trust laws by a contract vendor 
and later lessor of a service station for damages 
arising out of an alleged contract in restraint of 
trade is barred by the four year anti-trust statute 
ez limitations, 15 U.S.C. Section 15b, when the last 
overt act in completing the alleged contract in 


restraint of trade occurred on December 21, 1955,more than 
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seven years prior to the date of commencement of 


the action. 
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A. Appellants as lessors of a service sta- 
tion lack standing to sue under Sections 1 and 2 
of the Sherman Act for damages resulting from an 
alleged contract in restraint of trade between 
their lessee, operator of the station, and Union 
Oil, the gasoline supplier, for the reason that 
their alleged injuries are too remote to be cog- 
mizasle under the anti-trust laws... ...<..+0.c0ss ig 

Bie Appellants as lessors or contract 
vendors of a service station lack standing to sue 
under the Robinson-Patman Act for alleged price 
discrimination involving their lessee or contract 
vendee and other purchasers of gasoline from 
Appellee Union 0il for the reason that appellants 
at no time relevant to this case were either pur- 
chasers of products from Union Oil or competitors 


of Union ONS EeI PIT ie ictictc cic) cre, scsnelevelevale cere ss 0 les she 36 


C. Appellants’ anti-trust allegations are 
barred by the four year anti-trust statute of lim- 
itations, 15 U.S.C. Section 15b, because the last 
overt act pertaining to the contract in restraint 
of trade which is the basis for the anti-trust 
Claims occurred December 21, 1955, more than seven 
years before commencement of this litigation on Jan- 
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Appellants’ Sherman Act and Robinson- 
Patman Act allegations were properly dismissed by 
the District Court because of appellants' lack of 
standing to sue under either Act. In addition, and 
alternatively, these claims are barred by the four- 
year anti-trust statute of limitations. 
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STATEMENT OF JURISDICTION AND PLRADINGS 
Pee onsite ov ono: Trial Court. 

The Trial Court had original jurisdiction of appellants 
First Cause of Action (R.1-18, 119) under the provisions of 
fo U.o.C. S15, based upon their allecation of violations oF 
powU.>.C. SS 1 & 2 and i5 U.S.C. § 13 as specifically re-— 
reffered to in appellants' Amendment to their First Cause 
SEeNccion (R2LL9) 

PeeeeuUclecigbten Oc this Court, 

ONLS (CSUre has Jurisdiction under 26 Use 7G. eet ower. 
the Appeal from the Partial Summary Judgment of the Trial 
Court (R.205-6) in favor of Appellee Union Oil dismissing 
appeliants' first cause of action. The Trial Court expressly 
Getermined pursuant to Rule 54 (b), F.R. Civ. P., that there 
was no just reason for delay in entry of Final Partial 
Summary Judgment (R.201-2). 

Cc. Summary of Pleadings. 

Bpeellants Have alleged certain anti—trust violations 

my their first cause of action (R.1-18) as well as allegations 


B- tortious interferonce with their property in their second 


and third causes of action (R.18-21) against Apvellee 
Union O11 Comvany of Califoxnia. After the conclusion 
Si elergtoy Pre-trial proceedings, covering a period of 
two years and four months, Appellants' first cause of 
action was dismissed by the District Court (R197-200, 
205-0) upon Union Oil's Motion for Partial Summary 
Judgment (R.187-93). Appellants' second and third 
causes of action are not in issue in this appeal. 
sealers 
COUNTER-STATEMENT OF THE CASE 

Appellee Union Oil is restating the Statement of 
the Case pursuant to Subparagraph 3 of Rule 18 of the 
Amended Rules of the Ninth Circuit because it does not 
feel that the appellants have adequately stated the case 
in their opening brief. 

A. Earlier Litigation Between the Parties. 

This action was commenced by plaintiff-appell- 

ants Robert Hoopes and Rae S. Hoopes against defendant- 


appellee Union Oil Company of California on January 18, 


| 


W962 (2-0) subsequent to and as a direct outerowth of 
earlier litigation between the same parties in the 
Superior Coure Of ene State of Alaska for the Fourth 
SUGLC tale DUSeract. 

In that earlier proceeding, by a Judgment 
entered April 11, 1962 (R.24), the Alaska Superior Court 
dismissed Union Oil's complaint against the appellants 
in this proceeding wherein it sought leasehold possess- 
ion of a gasoline service station owned by Robert Hoopes 
and damages. The Alaska Superior Court also dismissed 
Hoopes' counter-claim for damages against Union Oil. 

One Dastraict Court below in its Pre-Trial Order 
(R.114-18) determined that the issues of fact and law as 
stated by the Alaska Superior Court in its Findings of 
Fact 2 through 31 (R.26-36), Conclusions of Law 2 through 
6 and 13 (R.37-9), and the Memorandum Opinion of Judge 
Rabinowitz (R.63-90) as incorporated in the Findings and 
Conclusions, were conclusively established in this pro- 
ceeding. 

B. Description of Parties 


Bepellants are Owners Of @ GasOlime Service Sea— 


PHMioteewana acl lities in Fairbanks, Alaska (2.5)< 
During the period relevant to this case, the service 
StactOn Was Operated either by a contrect purchaser 
from appellants or by a lessee from appellants and was 
never operated by appellants themselves (R.5-9, 12, 

iy 24) . 

Appellee is a California corporation engaged 
in the business of producing, refining and marketing 
petroleum products in the Western portion of the United 
States (R.2, 133-4) and sold its products in Fairbanks, 
Alaska to the operators of appellants' service station 
(R.9-12). At no time relevant to this case did appell- 


ants purchase any of appellee's products (R.215). 


C. Transactions between Appellant Robert Hoopes, 
the Station Operators and Appellee Union 


Oil Company 

The Findings (R.26-36) and Conclusions (R.37-9) 
and the Memorandum Opinion (R.63-90) of Judge Rabinowitz 
©£ the Alaska Superior Court, along with the allegations 
SeePlaincatt's Complaint, (R.1-18) describe in detail 


certain transactions which form the basis for appellants’ 


anti-trust claims as delineated in the Pre-Trial Order 
Or Etec lieenter Court (RR. 114-18) and which for the sure 
pose of this appeal are either binding upon the parties 
Or must be deemed to be Lxue in reviewing the propriety 
or the entry of Sunmary Judgment. 

From 1945 until March, 1951, appellants were 
the owner-operators of the service station in issue and 
purchased gasoline from appellee Union O11 (R.66-8). 

From March, 1951 to December 21, 1955, appellants leased 
the service station to Victor Hart who continued to pur- 
chase gasoline from Union Oil (R.28, 68). No claims are 
made by appellants against Union Oil relating to this 
periea from 1945 to December 21, 1955. 

On December 21, 1955, at the conclusion of var- 
ious discussions between Robert Hoopes, Victor Hart and 
fimaon O1l Officials, a series of documents waS executed. 
The appellants Hoopes as owners, sold the service station 
ico wand faciiveies under Gontract to Vietor Hare fox 
£125,000, upon the down payment of $25,000 and the bal- 
ance payable in monthly instalments, with title to be re- 


mained in appellants until the full purchase price was 


Paid (R.6, 31-2 , 76). 

On that same date Union Oil leased the prem- 
ises from Victor Hart with appellants' consent for a 
period of fourteen years at a rental of one and one- 
half cents for all gasoline purchased by Hart from Union 
Oil with a guaranteed minimum rental of $217.70 (R.6-7, 
32, 71-2). Simultaneously, the premises were leased 
back by Union 01il to Hart for the same period of four- 
teen years for the rental of one and one-half cents for 
all gasoline purchased by Hart "whether purchased from 
Union Oil or not" and containing a provision authoriz- 
ing Union Oil to terminate the lease-back on seven days' 
notice (R.7, 32, 73). Although there was no express 
written commitment by Union Oil to do so, Union Oil 
verbally agreed to give Hart as the station operator a 
one cent per gallon discount (R.7, 32), which appellants 
had specifically requested on behalf of Hart (R.29). 

Appellants allege the discount was not allowed 
to other operators and was “arbitrarily discontinued 


and not allowed to Victor Hart's successors" at the service 


station in issue (R.8). 

Hart then mortgaged the real property and 
chattels to the Seattle-First National Bank to secure 
a loan issued by the bank for the $25,000 purchase 
price down payment. The appellants received the net 
proceeds from this loan. The loan was to be repaid 
by Hart's authorizing Union Oil to pay the bank directly 
the one and one-half cent per gallon rental payable by 
Union to Hart (R.8, 32-3, 74-6). 

Victor Hart operated the service station until 
February 10, 1956, when he subleased the premises with 
Union Oil's consent to Schroeder & Wisel, who operated 
the station for approximately one year (R.12, 33-4, 77), 
when they together with Hart incorporated as Transfare, 
Inc., which, again with Union's consent, proceeded to 
operate the ae until May, 1958 (R.34). These successors 
to Hart continued to purchase Union Oil gasoline under the 
contractual arrangements executed by Victor Hart (R.12, 
B3-4, 77). 

On May 18, 1958, Hart and Transfare quitclaimed 
their interest in the premises back to appellants who 


immediately leased the station to Transfare for a five 


Veatecerml cOtea cixecd rental of S875 per month (R34, 
wa). 

Upon the protest of appellants, Transfare, which 
had deducted from its payment of rent to appellants the 
amount of rent payable to Union Oil, in July, 1958 dis- 
continued paying any further rent to Union Oil, whereupon 
Union Oil gave notice of default under the leaseback 
agreement and of its intention to claim possession of the 
station and to operate the premises itself (R.13, 34,77). 
Union Oil continued making the monthly payments due the 
Seattle-First National Bank under Hart's purchase loan, 
although no rentals were paid Union Oil and it did not 
have possession of the premises (R.34-5, 77-8). 

Judge Rabinowitz in his Findings and Conclusions 
determined that Union Oil was not entitled to possession 
or damages for the reason that by the lease agreement 
between Victor Hart as owner (contract vendee) -operator 
and Union Oil, and as consented to by the appellants as 
contract vendors, - 

"TUnion Oil] was not at any time, 
pertinent herein, entitled to possession of 
all or a portion of the subject premises and, 


therefore, defendants [Hoopes] did not reach 
any agreement with the plaintiff (Union Oil] 


by their failure to surrender possession 
when so demanded by plaintiff. What we 

do find is a requirements contract which 
purported to bind Hart [not Hoopes]... 

to purchase Union's gasoline for sale from 
the subject premises." (R.79, see also R. 
35-6). 


Judge Rabinowitz further determined that Robert Hoopes was 
not obligated by his consent to the lease-leaseback agree- 
ment to pay rent when Hart defaulted on the leaseback and 
accordingly Union Oil's claim for damages was also denied 
(R.85-6, 88). 

Judge Rabinowitz also considered the Hoopes' af- 
firmative defense that the "requirements contract" violated 
§§ l and 2 of the Sherman Act and § 3 of the Clayton Act 
and was therefore unenforcible, and concluded: 


"ll. Defendants [{Hoopes] have failed to 
sustain their burden of proof with regard to 
allegations contained in their seventh affirm- 
ative defense pertaining to violations of the 
Sherman Act and of the Clayton Act." (R.39). 


",..-The Court concludes that defendants 
have not established that performance of [the 
lease-leaseback and related documents] would 
probably foreclose competition in a substan- 
tial line of the commerce affected throughout 
the area of effective competition. Since the 
Court does not find a violation of § 3 of the 
Clayton Act, determination of the issues raised 
under §§ 1 and 2 of the Sherman Act become un- 
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necessary. (Tampa Electric Co. v. Nash- 

Voelleween) S|s00 Uso. .220 (1961) (ps2) 335, 

--.- There is no issue as to a Robinson- 

Patman Act violation ... Further, mote that 

no issue was raised as to common law illegal 

restraint", (R.90). 

However, Judge Hodge in his Pre-Trial Order 
ruled that the doctrine of collateral estoppel does not 
apply to the anti-trust Finding of Fact No. 32 (R.36-7) 
and Conclusion of Law ll (R.39) of Judge Rabinowitz for 
the reason that they were not essential to the judgment 
dismissing Union Oil's complaint in that proceeding 
Ck. Log= ii). 

Subsequent to the Alaska Superior Court litiga- 
tion appellants allege that Union Oil continued to make 
claims that the station must be exclusively used for the 
sale of Union Oil gasoline, with the alleged result that 
it was impossible for appellants to sell or lease the 
Stataon (R.16). 

D. Anti-Trust Issues as Defined in Pre-Trial Order 

The Pre-Trial Order of Judge Hodge (R.114-18), 
who initially conducted the pre-trial proceedings, states 
that the anti-trust issues to be determined are: Whether 


the so-called exclusive requirements contract and the re- 


lated transactions constituted a contract in restraint of 


rade under Section 1 of the Sherman Act, 15 U.S.C. 
1, 0r a monopoly under Section 2 of the Sherman Act, 15 U.S.C. 
2 ( R. 116, 117, 76(1) and (3)); whether Union Oil was discrimi- 

ating in price, services or facilities in violation of the 
obinson=-Patman Act, 15 U.S.C. § 13 (R. 117, 46(2)); when 
id the anti-trust claims accrue and the statute of limitations, 
5 U.S.C. § 15b, commence to run (R. 117, 96(4)): and the issues 
£f damages resulting from the claimed anti-trust violations 
R. 117, §6(5) and (6)). 

No allegation is made by appellants in their 
omplaint of violation of Section 3 of the Clayton Act, 
5 U.S.C. § 14, nor is it stated to be in issue in the 
re-Trial Order (R. 114-18). Appellants for the first 
ime refer to Section 3 of the Clayton Act in their 
ppeal brief; see appellants' brief, pages 9, 11, 12. 

Upon entry of the Pre-Trial Order, the case was 
ransferred to Fairbanks (R. 118), where further proceedings 
ere conducted before Judge Plummer. 

E. Appellants' Answers to Union Oil's Interrogatories 

In order to define more precisely the scope of 
Pppellants’ anti-trust allegations in light of the Pre- 
rial Order, interrogatories were submitted by appellee 


R. 139-46). Appellants' Answer to Union Oil's Inter- 


rogatory No. 1 (R.147-49), executed by Robert Hoopes 


under oath, reduces appellants' claims to the follow- 


ing: 


"The claim of plaintiffs is that Judge 
Rabinowitz in Cause No. 10230 in the 
Superior Court at Fairbanks by his Memo- 
randum Decision, Findings of Fact, Con- 
clusions of Law and Judgment, found and 
decided that Union Oil Company, by its 
various leases, leasebacks and discounts, 
kickbacks, secret guarantees, oral agree-~ 
ments made and extracted, and by a general 
course of action, established and maintained 
an_ exclusive requirements contract in connec- 
tion with the service station on Cushman 
Street owned by plaintiffs and leased to 
Victor Hart and his successors, whereby the 
operators of the service station were re- 
quired t0, and did, over a llong period of 
years, buy gasoline products exclusively from 
Union Oil Company and for a portion of that 
time, at least, received secret discounts 
and rebates from Union Oil in return for 
acknowledging and recognizing the exclusive 
requirements agreement, and that these ac- 
tions, together with other actions on the 
Part Of Union Oil Company, conducted and 
Garried on down to and including the fall 

ef 1962, as alleged im plaintitres  Conplainte, 
SONStituted a Contract in restraint, ef trade 


OF commerce as a result of which pllaintites * 
lessors were financially unable to continue 
to operate the service station, the same was 
closed and the plaintiffs were Ehereby dam 
aged by loss of rental revenue and decrease 


in market value of the property. (emphasis 
added) (R.147-48) 


ke * 
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"while the actions of Union Oil Company 
probably constituted both contract and con- 
spiracy in restraint of trade and commerce, 
plaintiffs have elected not to join other 
parties as conspirators, but claim that 

the transactions constituted a contract in 
restraint of trade and commerce whereby 
plaintiffs were damaged." (R.148-49) 


In their answer to Union Oil's Interrogatory No. 5 
(R.140), appellants stated: 
"The restraints of trade engaged in 

by Union 011 Company were directed against 

Victor Hart, his successors, his competitors 

and the public. Plaintiffs were not in the 

gasoline distribution business at the time 

but were lessors of Hart and his successors 

and were damaged by Union Oil's unlawful 

actions." (R.149) 
Appellants also admitted they were never prevented from 
obtaining gasoline by any actions of Union Oil (Inter- 
rogatories 7 and 8, R.140-41; Answers 7 and 8, R.149; 
Court Order re Answers to 7 and 8, R.177). 

F. Summary Judgment of the Court Below: 

Union Oil moved for summary judgment (R.187) 
on appellants’ anti-trust allegations as follows: 

(a) Upon appellants' Sherman Act issues as de- 
fined in subparagraphs (1) and (3) of paragraph (6) of 


the Pre-Trial Order (R.116-17) on the grounds that 


appellants as lessors lacked standing to sue under either 


Sections 1 or 2 of the Sherman Act for loss of rental 
income and reduced market value of their service station 
resulting from alleged Sherman Act violations of Union 
Oil against their lessee and for the further reason under 
subparagraph (3) of paragraph (6) of the Pre-Trial Order 
(R.117) relating to Section 2 of the Sherman Act that 
Union 0il could not possibly constitute a monopoly in 
restraint of trade in the Fairbanks or Alaska marketing 
areas. 

(b) Upon appellants' Robinson-Patman Act claims 
as defined in subparagraph (2) of paragraph (6) of the 
Pre-Trial Order (R.117), on the ground that appellants 
were never purchasers from Union Oil against whom price 
discrimination was practiced (nor were they competitors 
of Union Oil who could be injured by any price discrim- 
ination by Union Oil). 

(c) Upon the ground that the four year anti-trust 
statute of limitations, 15 U.S.C. § 15b, commenced to run 
in the year 1955, thereby barring the anti-trust allega- 
tions alleged in the Complaint which was not filed until 
1963. 


The court below granted Summary Judgment against 
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appellants and in favor of Union Oil upon appellants' 
First Cause of Action for anti-trust violations (R.205). 
The Summary Judgment eliminated all anti-trust claims 
of appellants -- 
"... for the reason that plaintiffs 

lacked standing to sue under Sectionsl and 

2 of the Sherman Act (15 USCA §§1 and 2), 

for the reason that under the facts of this 

case they are not persons injured in their 

business or property by reason of anything 

forbidden in the anti-trust laws, within 

the meaning of 15 USCA §15; and on the further 

ground that plaintiffs lacked standing to sue 

under Section 2 of the Clayton Act as amended 

by Robinson-Patman Act (15 USCA §13)" (R.197-198). 

Since this disposed of all of appellants’ anti- 
trust allegations (R.198), the Court did not rule on Union 
Oil's contentions that the four-year anti-trust statute of 
limitations, 15 U.S.cC., § 15b, barred appellants' anti- 
trust claims (R.188) and that Union Oil could not possibly 


constitute a monopoly under Section 2 of the Sherman Act 


(R.187). 


aS = 


IIt 


QUESTIONS PRESENTED 


The following questions are posed to this Court 
on appeal from the Summary Judgment and related orders 
of the District Court (R.197-202, 205-06): 

1. Whether appellants as lessors of a service 
station, receiving a fixed monthly rental, have stand- 
ing to sue under Sections 1 and 2 of the Sherman Act, 15 
U.S.C. Sections 1 and 2, for loss of rent income and re- 
duced market value of their leased service station re- 
sulting when the lessee-operator failed financially and 
abandoned the station allegedly due to the onerous pro- 
visions of an illegal requirements contract in restraint 
of trade between the lessee-operator and appellee Union 
Oil, the gasoline supplier. 

2. Whether appellants as lessors of a service 
station state a cause of action for price discrimination 
under the Robinson-Patman Act, 15 U.S.C. Section 13, when 
they were not at any time relevant to this action operators 
of the service station and were never either purchasers 
of products from or competitors of the alleged discrimin- 


ator, Union Oil. 


3. Whether an action commenced January 18, 
1963 under the anti-trust laws by a contract vendor 
and later lessor of a service station for damages aris- 
ing out of an alleged contract in restraint of trade is 
barred by the four year anti-trust statute of limita- 
tions, 15 U.S.C., § 1L5b, when the last overt act in 
completing the alleged contract in restraint of trade 
occurred on December 21, 1955, more than seven years 
prior to the date of commencement of the action. 

Iv. 
SUMMARY OF ARGUMENT 

Appellants as lessors of a service station lack 
standing to sue under Sections 1 and 2 of the Sherman Act, 
15 U.S.C., Sections 1 and 2, for damages resulting to them 
from an alleged requirements contract in restraint of 
trade between their lessee, operator of the station, and 
appellee Union Oil, the gasoline supplier, for the reason 
that their alleged injuries are too remote to be cog- 
nizable under the anti-trust laws. 

Appellants as lessors or contract vendors of a 


service station lack standing to sue under the Robinson- 


See 


Patman Act, 15 U.S.C. Section 13, for alleged price 
discrimination involving their lessee or contract 
vendee and other purchasers of gasoline from appellee 
Union Oil for the reason that at no time relevant to 
this action were appellants either purchasers of pro- 
ducts from Union Oil or competitors of Union Oil. 

As an alternative ground for dismissal not 
ruled upon by the District Court, appellants' anti- 
trust allegations are barred by the four-year anti- 
trust statute of limitations, 15 U.S.C. Section L15b, 
because the last overt act pertaining to the contract 
in restraint of trade which forms the basis for their 
anti-trust claims occurred December 21, 1955, more 
than seven years before commencement of this litiga- 
tion on January 18, 1963, or in any event, not later 


than January 18,. 1959. 


Wis 
ARGUMENT 


A. Appellants as lessors of a service station 

lack standing to sue under Sections 1 and 2 
of the Sherman Act for damages resultinc from 
an allegec contract in restraint of trade be- 
tween their lessee Ss 


, Overatore (Of Tie staciony 


h- 


and Union Oil, the gasoline supplier, for the 
reason that their alleqed injuries are too re- 
mote to be cognizable under the anti-trust laws. 


Appellants’ anti-trust damages are predicated upon 
the effects of the so-called requirements contract which 
they claim - 


sa. CONStLtUuted 2 comtract in restraint 

of trade or commerce as a result of which 

piaintiffis' lessors were financially unable 

to continue to operate the service station, the 

same was closed, and the plaintiffs were thereby 

damaged by loss of rental revenue and decrease 

in market value of the property." (R.147~48; 

see also, appellants' brief, p.14.) 

Appellants concede that a conspiracy is not alleged 
which would include either Transfare or Hart as co-conspirators 
with Union for the purpose of injuring appellants (R.215, 139, 
176). Nor is there any suggestion of such a conspiracy any- 
where in appellants' lengthy allegations and from the pre- 
trial proceedings. 


Accordingly, the Sherman Act issue on this appeal 


may be stated as follows: Whether appellants as lessors of 


a service station, receiving a fixed monthly rental, 

have standing to sue under Sections 1 and 2 of the Sher- 
Man Act for loss of rent income and reduced market value 
of their leased service station resulting when the lessee- 
operator failed financially and abandoned the station 
allegedly due to the onerous provisions of an illegal re- 
quirements contract in restraint of trade between the 
lessee-operator and appellee Union Oil, the gasoline 
supplier. 

There has been considerable discussion in the 
cases in recent years concerning the right of a party only 
indirectly injured to sue under the anti-trust laws. In 
the group of lessor-lessee and analogous cases which have 
considered this matter, no case has held that a lessor may 
recover for loss of rent or decrease in market value of 
his property resulting when the lessee has been the victim 
Be anti-trust violations. 

On the other hand, where the lessee has been a 
co-conspirator with others to injure the lessor, some, but 
not all, of the cases hold that the lessor is entitled to 


sue the lessee and his co-conspirators. 


The first decision to give the lessor-lessee 
problem extended consideration is Harrison v. Paramount 
Pie curec eine, llaat. Subp. se 27 (2, D. Pars 1925),. ane 
Die. 2a°405 (1954), cert. den. 346 US. 826, 99 L.Ed. 
653, 75 S.ct. 45 (1954). There, an action was brought 
by a non-operating motion picture theatre owner against 
a £ilm producer and a distributor for conspiracy to re- 
Bebain trade by denying Lirst-run pictures to the Lessee 
of plaintiff's theatre. The opinion of Judge Kirkpatrick 
does not clearly state whether the lessee was a conspirator 
or merely a victim of the conspiracy. Subsequent decis- 
ions appear to have construed it both ways. Judge Kirk- 
patrick concluded that the lessor was not a person "in- 
jured in his business or property", within the meaning of 
#5 U.S5.C., Section 15, the anti-trust enforcement stature. 

The Harrison decision was subsequently followed 
fe the Third Circuit in Meivose Realty Co. v. Loew's Ine.) 
B34 F. 20d 518 (3rd Cir.1956) in which the court declined 
to permit an action for conspiracy by a lessor theatre 
operator against the lessee. 

Aecora- iaeserthal ws. NOxth Country Lanes, ime-, 


221 fF eouppe 6e5 (1963), aki "ad en other qruounds, 
332 F. 2d 769 (2nd Cir. 1964). 


The Harrison decision was distinguished in 
eiteiner v. 20th Century Fox Film Corporation, 232 F.2d 
H90 (9th Cix., 1956). There, an action was brought by a 
lessor of a motion picture theater alleging a conspiracy 
between a producer, a distributor and a lessee to force 
the lessor to receive less than reasonable rent for his 
theater. In that opinion this court very clearly states 
the distinction between the situations where the lessor 
sues when the lessee is a victim of a conspiracy and when 
the lessee is a participant in a conspiracy against the 
lessor. Steiner involved the latter situation and this 
court concluded the lessor was entitled to sue. This 
court apparently construed Harrison to be a case where 
the lessee was a victim of a conspiracy, rather than a 
conspirator when it stated: 

"In Harrison v. Paramount Pictures... there 
were no direct dealings between the plaintiff 
and defendant. Here the [{lessor] asserts the 
{producer and distributor] conspired with the 
prime ‘lessee to force the [lessor] to receive 
less than a reasonable rent." 

In the Seventh Circuit the right of a lessor to 


Bue Was Next Considered at length in Congress Building Corp. 


Cee uOoew's, Ine., 246 Ff. 24 587 (J/th Cir., 1957). There, an 


action was brought by a non-operating owner~-lessor of 

a motion picture theatre alleging a conspiracy of the 
lessee, distributors and other exhibitors to monopolize 
the exhibition of motion pictures. Judge Swaim in his 
opinion meticulously analyzes the Harrison case, supra, 
on the assumption that Harrison was a case where the 
lessee was a conspirator and on that basis, declines to 
follow Lt. 

The Opinion discusses much of the case law in 
this area and reconciles most of the decisions on the 
lessee-as-victim and lessee-as-conspirator distinction. 
While Judge Swaim's decision is unquestionably more favor- 
able to appellants than some others, his opinion itself 
differentiates the present circumstances, when it states: 

"It is also true that [there] ... may be 

grounds for distinction in cases where the 

lessee is also injured as a result of anti- 
trust violations, and cases where the lessee 
is a party to the anti-trust violations. 

For example, would the defendants be subject 

to actions, one by the lessor and one by the 

lessee. Suppose the lessee sues first and 
recovers, should the damages be apportioned 
between lessors and lessees and, if so, how? 

Another problem is that of settlements by one 

of the parties without the participation or 


eonsent Of the other. 2... None of these probiems 
is present in the lessor situation where the 


lessee is a party to the anti-trust 

violations, and may justify a different 

estilo. Oe od) 

It is conceded that Judge Swaim more broadly 
interpreted the scope of 15 U.S.C., Section 15, than had 
Judge Kirkpatrick in the Harrison case. Subsequent case 
discussion, however, has cast doubt on the validity of 
this broader interpretation even in the Seventh Circuit. 

in veandidgery. ROGSrS, 6 2565n 2G 269m (omc re es, 
1958), a lessor of a quarry brought an action against a 
lessee and others for conspiracy in violation of the anti- 
trust laws. The lessor claimed that as part of the con- 
spiracy the lessee halted production from the quarry which, 
in turn, reduced her rent income which was paid in part on 
a ton-royalty basis. Judge Hastings in a concurring opin- 
ion states at page 278 that he has “grave concern that the 
holding in the Congress case goes too far". But since the 
trial court in the Sandidge case had ruled against the de- 
fendants with respect to the right of the lessor to sue on 
the basis of Congress and no issue had been raised on 
appeal on this matter, Judge Hastings indicates that the 


matter was properly not considered in the majority opinion. 


BOneeIrLicraerlrteal comment OL Congress, see also 


fiolasco Products Co. Vv. Lioyd A. Pry Rooting Co., 306 


BP. 20 363 (6th Cir., 1962), discussed below at page 27. 
ERONe CoreOraclol vy. Skouras Thcatres Corp. 
166 F. Supp. 621 (S.D.N.Y., 1957) also involved a lessee- 
conspirator and the plaintiff lessor was found to have 
standing to sue. But the court in so holding stated: 
",.. the Third Circuit has denied relief 
to a non-operating owner-lessor [citing 
Harrison and Melrose,supra] while the Ninth 
and Seventh Circuits have allowed the relief, 
at least if the lessee of the theatre is en- 


gaged in the conspiracy [citing Steiner and 
Congress, sipra].” 


On the other hand, in all of the decisions which - 
have been decided where the lessee (or party in analogous 
circumstances) has been the victim of a conspiracy, the 
lessor (or the more remotely damaged party) has not been 
entitled to sue. 

The Second Circuit considered this problem in 
meoductive Inventions v. Trico Products, Corp. 224 FP > 2d 
Peemicend Cir., 1955), cert. den. 350 U.S. 936, 100 L.Fa- 


818, 76 S.Ct. 301(1956). There it was held that a licensor 


of a patent is not entitled to sue under the anti- 

trust laws for loss of royalties where its licensee 

was a victim of an alleged anti-trust violation. [In 

this holding the Second Circuit followed the earlier 
rulings from the Southern District of New York in lessee- 


evictim” cases in Folly Amusement Holding Corp. v. Rand-=- 


Mesec n. COlD., 02 fF .Slipp. 2610 (S.D.N.¥.,, 1939); “and 
Oe creland AsvesScoOs CO. va John Mansville Corp., 30 
meu. 369 (S.0.N.¥2, 1939), ati*d 113 Fi. 2d Lid 

(2nd Cir., 1940). In Productive Inventions, the court 
also approved of the Harrison decision. 

The First Circuit in its decisions has followed 
the rule prohibiting the indirectly damaged party from 
suing. In Snowcrest Beverages v. Recipe Foods, 147 F. 
Supp. 907 (D.Mass., 1956), a supplier of a corporation 
which had been the victim of anti-trust violations was not 
permitted to recover, Judge Wyzanski there citing the Mel- 
mese Case £rom the Third Circuit and the Productive Inven— 
Biocnus Case from the Second Circuit. 


In Miley v. John Hancock Mutual Life Insurance Co., 


148 F.Supp. 299 (D.Mass., 1957), aff'd 242 F. 2a 758 (lst 


Cir., 1957) an insurance agent who had failed to re- 
ceive commissions when his company failed to obtain a 
contract as a result of a conspiracy of the defendants 
was not entitled to recover, the court citing Melrose and 
Productive Inventions. 

More recent cases in the Sixth Circuit have 
followed the same approach. In United Mine Workers of 
Ppoerica vy. Osborne Mining Co., 279 F. 2d 716 (6th Cir., 
1960) it was held a coal sales agency could not recover 
damages for loss of sales commissions resulting when the 
business of a mining company it represented was destroyed 
by the unlawful activities of the defendants. While this 
case did not arise under the anti-trust laws the case law 
under discussion here was cited as controlling. The de- 
fendants cited Melrose, Harrison, Productive Inventions 
and Snowcrest while the plaintiff cited Congress and Steiner. 
The court distinguished the latter two cases by stating: 

"In Congress Building and Steiner, the lessees 

were parties to the conspiracy. ... In the pres- 

ent case unlike the cited cases, [the mining com- 
pany] was not a party to any conspiracy nor is 


there any claim that [it] committed any wrong 
Of any Kind against [plaintift|.” (pp. 72e=29)7 


The same reasoning was applied by the Sixth 
Bireure im the recen: Case of VoOlasco Products Co. Vv. 
mlovasi. Bry Rooting Company, gOS f. 20 383 (6th Cir., 
meo2), cert. den. 372 U.S. 90/7, 9 L.Ed, 2d 717, G3 S.Ct. 
721 (1963), where a supplier was not entitled to dam- 
ages for loss of sales it otherwise would have made to 
its customer injured as a result of an anti-trust con- 
Eelracy. Tne PIlAlntire supplier relied upem Congress. 

The Sixth Circuit distinguished Congress on the ground 
that "the lessee was one of the co-conspirators" (page 
394) and went on at pages 394-95 to criticize the 
suggestion in Congress of a broader interpretation of 
HoUsSee., Section 15. 

In a recent case arising in the Second Circuit, 
prouras theatres Corp. v. Radio-Kelth-Orpheum Corp., ea 
F.Supp. 401 (S.D.N.Y., 1961), a non-operating theatre 
owner-lessor was held not entitled to recover damages for 
reduced profits resulting from a conspiracy of producers 
and distributors directed against the lessee of plaintiff's 
theatre. The court cited Harrison, Melrose, John Mansville 


and Productive Inventions. 


It should be noted that typically in these cases 
where lessors (or persons similarly situated) have sued 
parties conspiring against their lessees (or analogous 
persons), the plaintiffs have suffered losses they other- 
wise would not have incurred or failed to earn profits 
they would have earned but for the conspiracies complained 
of. Still, the complainants did not have standing to sue. 
Hence, the statement in the Harrison case, referred to in 
appellants’ appeal brief at page 20: 

"This is not a case in which by reason of the 

unlawful acts of the defendant a tenant has been 

forced to default in his rent. That situation 

need not be considered here." 
is not the basis for differentiating the cases. In Harrison, 
the lessor had a percentage lease with a fixed minimum rent 
which was at all times received. Judge Kirkpatrick probably 
was merely emphasizing that the lessor there had not in his 
opinion really been damaged. 

However, in all the other so-called "victim" cases 
the more remote complainants had been injured and still were 


not allowed to recover. Thus, the critical factor is not 


the extent of the loss but the remoteness of the lessor to 


the party injuring the lessee-victim. 

ine choemNinmen Girecurt, che Steines case, at most, 
supports the position that a lessor can sue where his 
lessee is a co-conspirator against him. With this posi- 
tion Union does not disagree. Any suggestion to the 
Gontrary trom the Paird Circuit im the Harrison and Mel— 
xose cases cited, supra, is probably IneCOsLece.. But the 
Steiner case does not support appellants' position, since 
appellants were in no way the object of a conspiracy or 
anti-trust violation. They by their own allegations were 
injured only indirectly as a result of the alleged injuries 
suffered by their lessee. 

Any DeGad Anterpretacion Of 15 UlS.C:, Section 
15, which may be read into Judge Learned Hand's opinion 
in Vines v. General Outdoor Advertising Co., 171 F.2d 487 
(2nd Cir., 1948), cited by appellants at page 20 of their 
appeal brief, must be read in light of his more recent 
Penden in Bookout v. Schine Chain Theatres, 253 F.2d 
292 (2nd Cir., 1958), where it was held that a shareholder 
could not recover for damages to his shareholdings because 
of conduct which was an injury to the corporation. Judge 


Hand stated: 


"AS a new question it might perhaps be 
argued that if a shareholder, or a creditor, 
or any other person has been injured by a 
conspiracy under the anti-trust acts, a claim 
arises in his favor quite separate from any 
claim of the corporation. Be that as it may, 
this has not been the course of the Cdecisions, 
which have distinguished between injuries aris- 
ing directly from a conspiracy and those that 
are only “indirectly” or “incidentally” its 
result. Such was the situation in Loeb v. 
Hastman Kodak Co., supra, [83 F. 704, 709; 
Westmoreland Asbestos Co. v. John Mansville 
Gow, supra, 0-8. Supp. 26/7 atizmmcd Ii3er. 
20 Lids Peter (vy. Westecn Newspaper: Umien, 
supsa, 200 F.2d 867, 872, S73; Productive in— 
ViEMOLONS mL COn PROGUICESECOGnD. yom. Giises 
224 F. 2d 678; and Gerli v. Silk Association of 
America, supra, 26 F.2d 959." (9.295)... 


Appellants also quote from Karseal Corp. v. Rich- 


mioldeOulecerp., 221 fF. 28 358 (Sn Cir., 1955) ae page 2 
of their appeal brief as follows: 


"The treble damage action is one for a 
tort and punitive and compensatory damages is 
the relief granted. ‘Under the Clayton Act 
the right is not confined to persons in priv- 
ity with the wrongdoer, but is given to anyone 
who has suffered injury to his business or 
property by reason of the wrongful acts.' Clark 
Oil Co. v. Phillips Petroleum Co., supra, 148 
F. 2d at pages 582~583. Vines v. General Outdoor 
HOVErCisingaCe.,, 2deCit .wlotcss Liter 2d 4aue 
2912 (pe e263 jie 


However, immediately following this quotation, the opinion 


in Karseal goes on: 


"Turning now to the cases concerning 
‘target area’ or ‘proximate causation, the 
rule is that one who is incidentally injured 
by a viclation of the anti~trust laws, -- 
the bystander who was hit but not aimed at -- 
cannot recover against the violator [citing 
cases]. 

In accordance with the foregoing rule, 
directness of injury was held lacking in 
suits by (a) shareholders, [citing cases]; 
(Bb) SBfbicers of corporations, [citing case]; 
(c) creditors [citing case]; and (da) Land- 
jerds, feiting cases).” (or 293). 


The Karseal opinion then quoted from Conference of Studio 
Memos Va LOwe' Ss, Ine., 193 FPF. 20 51 (9th Cie, 1951): 


VTA) Pleaineaie ... must snow that ne a6 
within that area of the economy which is en- 
dangered by a breakdown of competitive condi- 
TLONS Ia Parereuler ancustery. Otherwise, 
he is not injured ‘by reason’ of anything for- 
bidden in the anti-trust laws. 

Such a construction is in accordance with 
the basic and underlying purpose of the anti- 
trust laws to preserve competition and to pro- 
tect the consumer. Recovery of damages under 
the anti-trust laws is available to those who 
have been directly injured by the lessening of 
competition and withheld from those who seek the 
windfall of treble damages because of incidental 
Tovelianaete, 4 SETS 8) 


. 
a 
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The Conference case was subsequently cited approvingly in 
Snowcrest discussed, supra,at page 26, and the recent 


Volasco case discussed, supra, at page 28. 


Although not cited by appellants, counsel for 
appellee feels obliged to call the Court's attention to 
its recent opinion in Harman v. Valley National Bank of 
@allitorcnia, 339 F. 2d 564 (Sth Ciz., 1964). There an 
action for treble damages was brought by an investment 
company which alleged that the defendants had induced the 
State Attorney General to place a Savings and Loan Assoc- 
jation in receivership where the receiver had refused to 
honor the contractual obligations of the plaintiff, there- 
by causing plaintiff's injury. The Attorney General was 
alleged to have participated in the conspiracy which was 
alleged to be part of a larger scheme to restrain and 
monopolize the Arizona money market, all to the direct 
Bogucy OL the plaintizit. The Trial Court granted a mocion 
to dismiss for failure to state a claim. While Judge Brown- 
ing's opinion might be interpreted as narrowing the applica- 
tion of the Karseal “target-area" doctrine, this Court 
concluded: 

Uphere 1S nothing in the allegations o£ 

the Complaint which would preclude proof that 
the alleged conspiracy was aimed, in part, di- 


rectly at the refinancing arrangements between 
{plaintif£i] and the Association." 


The case was then remanded for further clarification of 
the vaguely alleged issues without a ruling on whether 
a claim was in fact stated with the following comment: 


"It may be well to repeat, in the 
words of Judge Barnes, that a motion to 
dismiss is not ‘the only effective pro- 
cedural implement for the expeditious 
handling of legal controversies. Pre- 
trial conference; the discovery procedures; 
and motions for a more definite statement, 
judgment on the pleadings and summary judg- 
ment, all provide useful tools for the 
sifting of allegations and the determination 
of the legal sufficiency of an asserted 
claim short of trial. Rennie & Laughlin, 
ine seVesCnieysler Coro,, 22 Fa 2d 20G, 213 
(9th Cir., 1957). See also Shull v. Pilot 
Pie Viste Coe so lsor 2d fo. Cy (Sth 1c ie 
G2 ia: 


In the present case, lengthy pre-trial proceedings and 
delineation of the issues in the Pre-Trial Order preceded 
the Trial Court's entry of summary judgment. 

| Thus, cases arising in the Ninth Circuit do not 
support appellants' position that they as lessors are en- 
titled to sue where their lessee was allegedly the victim 
of appellee's contract in restraint of trade. Nor do the 
Bases arising in the other circuits support their position. 


All of the cases can be reconciled where the lessee is a 


The case was then remanded for further clarification of 
the vaguely alleged issues without a ruling on whether 
a claim was in fact stated with the following comment: 


"It may be well to repeat, in the 
words of Judge Barnes, that a motion to 
dismiss is not 'the only effective pro- 
cedural implement for the expeditious 
handling of legal controversies. Pre- 
trial conference; the discovery procedures; 
and motions for a more definite statement, 
judgment on the pleadings and summary judg- 
ment, all provide useful tools for the 
sifting of allegations and the determination 
of the legal sufficiency of an asserted 
claim short of trial. Rennie & Laughlin, 
Une. vw. Chrveler Coro., 242 Posed 208, 213 
(Sth Civ., 1957). See also Shull v. Pilot 
Life Ins. Co., 313 Fs 2d 445, 447 (Sth Cire; 
1963)..." 


In the present case, lengthy pre-trial proceedings and 
delineation of the issues in the Pre-Trial Order preceded 
the Trial Court's entry of summary judgment. 
| Thus, cases arising in the Ninth Circuit do not 
support appellants' position that they as lessors are en- 
titled to sue where their lessee was allegedly the victim 
of appellee's contract in restraint of trade. Nor do the 
| Gases arising in the other circuits support their position. 


] 


All of the cases can be reconciled where the lessee is a 


victim of the anti-trust offense which, in turn, causes 
injury to the lessor. In this circumstance ~-- which is 
the circumstance of this case -- the lessor is not en- 
titled to sue. The only conflict in the decisions arises 
in circumstances where the lessee is a participant in the 
anti-trust offense ~-- which is not the circumstance of 
this case. 

Appellants in their appeal brief (pp.34, 37) 
mite and discuss Simoson v. Union Oil Co., 377 U.S. 13, 
meusta. 2d 98, G4 S.Ct. 1051 (1964) reversing 31 Fr. 
2d 764 (9th Cir., 1963) where the Supreme Court held, in 
an action by a service station lessee against the lessor 
Union O11, that the use of a consignment agreement by Union 
Oil in the circumstances of that case was illegal under the 
anti-trust laws. Even assuming that the Simpson case 
would be somehow relevant if the operator of appellants' 
service station had been the plaintiff in this proceeding, 
it has no possible relevance where the plaintiffs were the 
nonoperating contract vendors or lessors of the station 
who were not parties to the alleged contract in restraint 


@= trade. 


Appellants also cite for the first time in 
their appeal brief (pp.11, 12) Section 3 of the Clayton 
Hee, 15 U.S.C. Section 14, which prohibits exclusive 
dealing contracts which may substantially lessen com- 
petition or tend to create a monopoly. Since this stat- 
ute was neither alleged nor ever cited in the pre-trial 
proceedings, appellants should not now be allowed to 
claim its application. But in any event, appellants 
have no better standing to sue under its provisions than 
under Sections 1 and 2 of the Sherman Act since the so- 
called exclusive requirements contract was between Union 
Oil and the station operators. Accordingly, the fore- 
going case discussion applies with equal force to any 


claim that Section 3 of the Clayton Act is applicable. 


B. Appellants as lessors or contract vendors of 
a service station lack standing to sue under 
Ene Robinsoen=Patman Act, 15 U.S.C. 1613 for 
alleged price discrimination between their 
lessee or contract vendee and other purchasers 
of gasoline from appellee Union Oil for the 
measons that appellants ai no time relevant ce 


this case were either purchasers Of proguecs 
EEOM UnIon Ol om Competitors of Union Oil 


l. Appellants never purchased gasoline from Union 


perl nor were they competitors of Union Oil. 


In granting partial summary judgment the 

Piper ice Court ruled that: 
“,.. Plaintiffs lacked standing to 

sue under § 2 of the Clayton Act as amended 

by the Robinson-Patman Act (15 U.S.C.A. §13)." 

(R.198; see also R.170-71). 
Although the District Court in its order did not state 
the specific reasons for its conclusion, from the cases 
it cites and the earlier briefs and argument it is 
clear the bases for the Court's conclusion were that 
appellants were neither purchasers from Union Oil nor 
competitors of Union Oil. 

Appellants concede they never were purchasers 
(R.215; Interrogatories 7 and 8, R.140-41, and appell- 
ants' Answers, R.149, 177). And nowhere in the record 
is there any suggestion that appellants were competitors 
of Union Oil. As mere lessors or contract vendors of 
Phe station to the actual operators it is patent that 
appellants could not possibly be competitors of Union 
Oil in the areas of producing, refining or marketing 


of petroleum products. (See appellants' Answer to 


Interrogatory No. 5, R.149). Curiously, appellants 


Sidim Uiton Oil discriminated in price in favor Got 
their lessee which, if true, should have financially 
strengthened, not weakened, their lessee (R.7-8, 147). 
The real thrust of appellants' price discrimination 
allegations is damage to the public interest, as a 
result of which, somehow, appellants consider them- 


selves to have been injured. 


2. To state a claim for price discrimina- 
tion under the Robinson-Patman Act appellants must either 
inave been purchasers from or competitors of Union O11, 
the alleged discriminator. 


In order to consider the several cases cited 
by appellants in support of their claim of price dis- 
crimination under Section 2(a)*, a brief analysis of 


the structure of that section is necessary. 


715 Uss.c. Sls(a). To avoid confusion with 
15 U.S.C. 13a, the codification of Section 3 of the 
Robinson-Patman Act, references here will be to the 
sections of the Clayton Act as amended by the Robinson- 
Patman Act. 


The cases construing Section 2(a) normally relate 
to price discrimination which results in injury to competition 
at two different levels of competition: (1) competition with 
the seller who grants the discrimination (primary line 
competition), and (2) competition with the seller's customer 
purchasing at a lower price (secondary line competition) .* 
The typical situation involving competing sellers is local 
price cutting by a large seller having wide distribution 
for the purpose of injuring a competing local competitor. 
The typical situation involving competing purch-sers is the 
granting of a price advantage by a common seller to one purchas- 
er but not to another purchaser. For a general discussion of 
the structure of Section 2(a) and the different levels of compe- 
tition to which it applies, see Austin, Price Discrimination 
and Related Problems Under the Robinson-Patman Act, June, 1959 
Joint Committee on Continuing Legal Education, American Law 
Institute, Pages 40-50; Thumann, "Territorial Discrimination, 
Robinson-Patman, and a Rule of Reasonable Probability", 8 


U.C.L.A. L. Rev. 363, 365-66. See also, Federal Trade Com. 


*There is a third level, competition with a customer 
of a customer purchasing at a lower price, which does not 
apply to the present case. 


v. Annheuser-Busch, 363 U.S. 536, 542-45, 4 L. Ed. 2d 1385, 
1389-91; Van Camp & Sons Co. v. American Can Co., 278 U.S. 
m5, 72 4. Ed. gil (1929). 

All of the cases which appellants have cited to 
support their Section 2(a) claims either present fact 
situations involving injury to competition at the level of 
competing sellers or simply are not relevant in a discussion 
of Section 2(a). Obviously, where a seller has discriminated 
in price between different purchasers and has thereby injured 
a competitor of the seller, the competitor need not himself 
be a purchaser to come within the scope of Section 2(a). 

The case of Moore v. Meads Fine Bread Co., 348 U.S. 
115, 99 L. Ed. 145 (1955), cited and discussed at Page 32 of 
appellants' brief, is representative of this type of primary- 
line competitive injury. In the Moore case an interstate 
baking corporation and a local baker were engaged in competi- 
tion for a local market. The interstate baker sharply cut 
its price in that local market only and kept its prices 
high elsewhere and thereby forced the local baker out of 
business. This kind of competition by the large interstate 
concern, involving the financing of its local price war by 


profits made elsewhere, is what prompted the words of Justice 


Douglas quoted by appellants: 
"This type of price cutting was held to be 


‘foreign to any legitimate commercial competition' 
even prior to the Robinson-Patman Act." 


Karseal Corporation v. Richfield oil Corporation, 

221 F.2d 358 (9th Cir., 1955), discussed at page 30 of 
appellants' brief, does not involved Section 2(a), but 

Section 3 of the Clayton Act (15 U.S.C. Sec. 14) which pertains 
to exclusive dealing arrangements, and Sections 1 and 2 of the 
Sherman Act. It also again presents the circumstance of 
primary-level competition between competing sellers and the 
lengthy quotes from the court's opinion must be understood 

in that context. The other Ninth Circuit case cited by 
plaintiff, Steiner v. Twentieth Century Fox Film Corporation, 
232 F.2d 190 (9th Cir., 1956) was limited to Sections 1 and 

2 of the Sherman Act and is discussed supra at page 22. 
Appellee sees no relevance of Steiner to Robinson-Patman 
allegations. 

On the other hand, the cases considering the standing 
necessary to sue where secondary-level competition is involved - 
the circumstance of the operators of the service station 
here in issue - clearly require that the complainant 


must be a purchaser who has been injured by failure to 


receive as low a price as his competitor has received from 
the same seller. 


In a case arising in the Ninth Circuit, Bolick- 


Gillman Company v. Continental Baking Company, 206 F. Supp. 


151 (D.Nev., 1961), a wholesale distributor of bread for 

an Arizona baker sued a Utah baker under Section 2(a) on the 
grounds that the Utah baker sold to a distributor competing 
with the plaintiff at a lower price than it sold to other 
distributors elsewhere, thereby allegedly injuring plaintiff. 
The Nevada District Court in a scholarly opinion held that 
Section 2(a) does not allow a cause of action where the 
complaining party was neither in competition with the defendant 
baker nor a purchaser from the defendant. The Court stated: 


"The question is whether plaintiff is within 
the scope of those statutes which make certain 
types of conduct illegal and give to certain 
persons the right to recover damages which 
result from such conduct. We note, initially, 
that although Section 4 of the Clayton Act 
states, in relevant part, that ‘any person who 
shall be injured * * * may sue,' the Courts 
have not seen fit to read that provision 
literally. Thus, even though injured by reason 
of violation of the antitrust laws, certain 
persons have been held unable to maintain private 
damage suits. Among such persons are shareholders, 
officers of corporations, creditors and landlords. 
See Karseal Corp. v. Richfield Oil Corp., 221 F.2d 
358, 363 (9th Cir., 1955)...." 


—vADe 


"{wle are satisfied... that a plaintiff, 
when suing to enforce the Act on a theory of 
injury to primary-line competition, must allege 
and prove that it was in competition with the 
defendant. We are aware of no cases, and plain- 
tiff has cited none, which have allowed a person 
to sue on a theory Of injury £0 primary—lLine 
competition who was not, himself, a competitor 
of the alleged wrongdoer. This is not to say, 
however, that a person who is not a competitor 
of the grantor of a discriminatory price has no 
recourse against the wrongdoer. Another purpose 
of the Act is to protect so-called 'secondary- 
line competition.' George Van Camp & Sons Co., 
vy. AM@rican Can Co., 278 U.S. 245, 495. Cte. 112) 
73 Le Ed. 31 (1929). Here, we are typically 
dealing with a case in which one of two buyers of 
the same seller is injured in the competition for 
the resale of goods because the other buyer 
obtains his goods from the seller at a more 
favorable price. MThumann, op.cit.supra, at 366. 
We have no doubt but that the essence of a 
secondary-line case is the injury to competing 
buyers from the same seller. See F.T.C. v. Morton 
Bevkhe Gog, Sekt wos Sy GS Ge Sein, GE So Gen S42, 
92 L. Ed. 1196 (1948), where there are repeated 
phrases such as ‘competitive injury between a 


seller's customers.' Accordingly, we are satis- 
fied that a plaintiff, when suing to enforce the 
act On a theory of injury to secondary-line 
competition, must allege and show that he was a 
purchaser from the defendant and that he was in 


competition with one or all of the favored dealers. 
See Youngson v. Tidewater Oil Co., 166 F. Supp. 


146, 147 (D. Ore., 1958); Alexander v. Texas Co., 
i5 Fo Supp..27, 41 {W.D. hae, 1957)+ Baim & Blank, 
ince Vv. PRilco Corp., 148 F. Supp. S41, 543 
(@2D.N.Y¥., 1957). Compare Klein v. Lionel Corp., 
2o7 Pe 2Oele yea L> (Sra Cire. 1956).. 


"(wje are of the opinion that, in a primary- 
line case, only a competitor of the defendant 
is entitled to the windfall of treble damages, 
and that, in a secondary-line case, only a 


customer of the defendant may bring suit. (pp. 152-54, 
emphasis added.)* 


fi wWwein Vv. Huaonel  COrp,, 237 F.20 13 (3rd Cir. 1956) 
summary judgment of the trial court was affirmed where a 
retailer complained that the price he paid to his middleman —- 
supplier was higher than other large retailers paid who 
purchased directly from the manufacturer. The Third Circuit 
stated: 


",..an individual can have no cause of action under 
Section 2(a) of the Clayton Act unless he is an 
actual purchaser from the person charged with the 
discrimination."(pp. 14-15) 


In Ben B. Schwartz & Sons, Inc., v. Sunkist Growers, 


Inc., 203 F. Supp. 92 (E.D. Mich. S.D., 1962), a wholesaler 
claimed damages for alleged discrimination under Section 2(e) 
of the Clayton Act as amended by the Robinson-Patman Act 


(15 U.S.C., Sec. 13(e)), by a marketing association for its 


~ 


* The Plaintiff in Bolick-Gillman had earlier appealed 
from an unpublished opinion dismissing the comphint which had 
alleged violation of Section 1 of the Sherman Act and 
Section 2(a) of the Clayton Act. The Ninth Circuit reversed 
in a per curiam decision, 278 F. 2d 649 (9th Cir., 1960). 
Upon remand, only Section 2(a) was in issue and a renewed 
motion to dismiss was granted. The effect of the reversal 
of the original dismissal is discussed by Judge Ross at 
footnote 1, page 153 of his opinion, where he makes it 
clear that the issue of the Plaintiff's standing to sue 
under Section 2(a) had not been decided by the Ninth Circuit 
in the earlier appeal. 


refusal to provide equivalent services and facilities 
available to other large purchasers and for its refusal to 
sell directly to the plaintiff. The phrasing of Sections 
2(a) and 2(e) are strikingly similar. Section 2(a) provides: 


"Tt shall be unlawful for any person ... to 
discriminate in price between different purchasers 
of commodities..." 


Section 2(e) provides: 


"Tt shall be unlawful for any person to 
discriminate in favor of one purchaser against 
another purchaser or purchasers of a commodity 
--- by furnishing ... any services or facilities 
-eenot accorded to all purchasers on proportionately 
equal terms." 


Judge Thornton held that the alleged violation did 
not fall within the scope of Section 2(e) and stated: 


"How can plaintiffs rely upon the manner of dis- 


crimination for their cause of action without pre- 


liminarily establishing that they are purchasers? 
The testimony not only fails to establish that 


plaintiffs are purchasers from defendant but establish- 
es positively that they do not purchase from defendant. 
That is one of their complaints - that defendant refuses 
to sell to them. Chief Judge Biggs states unequivocally 
that one must be a direct purchaser to be entitled to 
protection under the Act. Klein v. Lionel Corp., 3 Cir. 
1956, 237 F.2d 13. This seems to us to be in accord 
with the plain language of this section of the Act..." 


Because of the similarity between Sections 2(a) and 2(e) 
Judge Thornton's reasoning applies with equal force to 


Section 2(a). 


ice 


See also Baim & Blank, Inc. v. Philco Corporation, 
48 F. Supp. 541 (E.D.N.Y. 1957), where secondary-line 
ompetition was in issue and the Court stated: 
"Plaintiff does not dispute one cannot 


have a cause of action for a violation under 
Section 2(a) of the Clayton Act, * * * unless 


one is an actual purchaser from the person 


charged with the discrimination. See Klein 
v. Lionel Corp. * * *." (Page 543, emphasis 


added). 

In Youngson v. Tidewater Oil Company, 166, F. 
upp. 146 (D. Ore., 1958), cited in Bolick-Gillman, 
upra, and arising in the District of Oregon, an action 
as brought under Section 2(a) by a service station 
perator against a gasoline distributor alleging the 
istributor had discriminated in sales of gasoline 
o the operator. Judge Solomon granted a motion to 
ismiss where the operator failed to allege he actually 
ost business as a result of such discrimination. The 
ourt stated: 


"In my view, to come within the reach of 
the provisions of the Robinson-Patman Act, one 


PGs 


MRuScesnow Lost prosits resulting from the 
necessity of meeting the prices of favored 
competitors or lost sales to such favored 
competitors, due to one's inability to 
Meet their prices, or both. 

Thus, in Judge Solomon's view, it was essential for 
the plaintiff to allege he had been injured as a result 
of discriminatory sales to him, not to some third party. 
See also, Alexander v. Texas Company, 149 F. Supp. 37, 
40-41, (W.D. La., 1957) to the same effect. 

Since appellants were neither puxrchasers from 
Mnion Oil nor its competitors, the District Court 


properly dismissed their Robinson-Patman allegations 


of discrimination by Union Oil. 


A, 


C. Apvoellants’ 
barred by «tr 
one) lisG iskreetrent 
cause the ie 
CoOncsacs in 


cerber 21, 1 
commencenent ee tier gaclon on Januarv 


eye LG oe 

The lease-leaseback between Victor Hart and Union 
Oil and the related financing arrangements which Judge 
Rabinowitz concluded constituted a requirements contract 
(R.35-6, 79), were executed December 21, 1955 (R.6- 
31-2).* Hart's obligations were subsequently assumed by 
his successor station operators culminating in the alleged 
Bimancial failure of the operator TPransiare, Inc. (R.i12- 
appellants’ brief, p. 14). While appellants now attempt 
to establish that their injuries occurred much later 
(appellants' brief, p. 19), all of their claims arise 
from and are a result of the December 21, 1955, contracts. 

Even assuming Union Oil's consent to Hart's sub- 
mease to Schroeder and Wisel of February 10, 1956, (R.12, 
34, 77) oc its subsequent consent to operation by Trans- 
Merc Inc, (2.34), or the May 18, 1958 quitclaim of the 
premises back to appellants by Hart and Transfar 


me, 77) ceuid be “overt acts" involving Union O11, the 


* There were a few supplemental documents executed 
shortly after December 21, 1955 between Hart and the Bank 
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Bouxc-vear statute of limitations would still bar 
eepellanctcs’ clains since their action was not commenced 
Pecil January 18, 1963, (2.1) more than four years later. 

LS URS Cera SeCelon So arovides.: 

"Any action to enforce any cause of 

action under [the anti-trust laws] shall 

be forever barred unless commenced within 

LOUM ayiCaAns. 4 

This court has stated with precision when the 
statute of limitations commences to run on an anti-trust 
cwaine —§ in Steiner ve 20th Cenzurv—-rom Palm Corporation, 
Pe? Foece L9O) (Sch Cir, 1956), discussed, supra, wich re— 
gard to the merits of appellants' Sherman Act claims, the 
issue of when the statute of limitations commenced to run 
was discussed at length. There a theater lessee was al- 
leged to have conspired with others against a lessor to 
monopolize the exhibition of motion pictures. This court 
stated: 

"The question: When does the statute 

Cn 1imttacions beqim EO sun? points to the 

first problem which must be here resolved. 

Appellant contends that wnere damages are 

ii ener Mature GCSntinuing The Statute urs 

ERO tie Gace 6: the Last anjury. Under 

this view the statute of limitations would 

Hoc mun oti all injury to a claimenc. had 

ceased. We must disagree. In a civil con- 

sviracy, the statute of limitations runs from 


the commission of the last overt act alleged 
to have caused damage. [Citing cases]. 


"Appellant has interpretec the follow- 
ing language in Suckow Borax Mines Consol. 
WeepOray Consolidated, 165 f. 264 au page 205: 


It OSG ece Givi aneitrus: ac— 
tions are founded, not upon the mere 
existence of a conspiracy, but upon in- 
juries whicn result from the commission 
of forbidden ‘overt acts' by the con- 
SPLrAcOrs, ewes 


to mean that the stature of limitations suns 

not from the overt act, but from the damages 
Sustained. This quotacton from Suckow Borax 
Mines Consol. v. Borax Consolidated, supra, 

is similar to statements in Foster & Kleiser 

Co. ve Special Site Gicn Ce., supra, ©5 FlZd 

ae pace 751, snd Burnham Chemical co. v. Berax 
Consolidated, supra, 170 F.2d at page 577. 

These statements are in turn based upon language 
im Blwesietds SS. S. Co. ve United Fruit Coc, 
supra, 243 F. at page 20, to the effect tnat 

the statute of limitations begins to run when 
the cause of action arises, and the cause of 
action arises when damage is sustained. ‘We 

do not construe these cases to substantiate 
appellant's contention. These decisions merely 
ela Ena 2m erder Co start che running GS he 
statute of limitations there must be damage oc- 
casioned by an overt act. In a continuing con- 
spiracy causing continuing damage without fur- 
ther overt acts, the statute of limitations 
xuns, as we have noted, from the time the blow 
wnich caused the damage was struck. Any furthex 
Pneernal Injury aereeces Lhe problem of how much 
should be claimed in damages, not the problem 

o£ when the statute of limitations commences to 
tun, Grnervyise, in a Continuing conspiracy, Enc 
Cause OL Sactlen G2 an Ijyuced party would never 
fully develop, nor would there be any limitation 
UpOm Ee righa Gr acbion, aud the benericent pur 
pose of the statute to delimit the right to sue 
would be defeated."([Citing cases]. (pp.194-95). 


The lessee-defendant contended the statute of 
limitations began to run upon execution of the lease 
in which event the action would have been barred while 
the lessor-plaintiff claimed the statute of limitations 
aid not begin to run until the theater was closed by the 
lessee-conspirator prior to the expiration of the term of 
the lease on the theory the closure was an overt act in 
furtherance of the conspiracy. 

This court concluded that whether the closure of 
the theater was part of the conspiracy had not been de- 
termined. The case was accordingly remanded for detexrmin- 
PiteieL tills Lact. but LNG Court made Lt clear thaevany 
damages recoverable would be limited to injury from the 
closure of the theater, since all earlier damages were 
barred by the statute of limitations. 

The present facts have a substantial similarity 
BOmenOse Of Ee Steiner Gase with the Gritzeal dizrerence 
that in Steiner the lessee who closed the theater was a 
conspirator and the closure could be found to be an overt 
act of the conspiracy, whereas here neither the lessee- 


operator Transfare who ultimately abandoned the station, 


nor the preceding overators were part of a conspiracy. 
a ty 


Henee, mere, the last overt act by Union, the alleged 
wrongdoer, which caused appellants’ injuries could only 
be the execution of the lease-leaseback, or requirements 
contract, with Victor Hart on December 21, 1955, more 
than seven years prior to commencement of the action. 
Accord: Suckow Borax Mines Consolidated v. 
Borax Consolidated, 185 F. 2d 196 (Sth Cir., 1950) 
Certee cota y st) Uso, G85, 71S .Ce. B06, So Tokds oso 
(1951), cited and discussed in the Steiner opinion; 


Momand v. Universal Film Exchanges, 172 F. 2d 37 (1948) 


Cevre ach. ea o3G UsS 9G), 69 S.Ct. 929, 93. Libas “111s 


(849); and Farbenfabriken Bayer, A.G. v. Sterling Drug., 


Peoer.oUpp. 5O9,, (O.Ned. 1957) "ati"a on other grounds 

SOY We el Aal0) (shal teste, ISG2)), Cease Cen, S77 WaoSi4 ©), 
Somme. Oe, Ome na. 2d /33 (1963). in the latter case, 
Pest rc Court Stated: 


"A civil action for conspiracy is 
essentially an aebion am tori. fi is well 
established that such an action cannot be 
maintained in the absence of: first, the 
overt act of one or more of the con- 
spirators in the furtherance of the con- 
spiracy; and second, the consequential dam- 
age to the rights of another of which the 
overt act is the proximate cause. The 


=52= 


gravamen of the action lies not in the 
conspiracy but in the overt act. A cause 

of action accrues upon the commission of 

an overt act followed by damage to another 
o£ which the overt act is the proximate 
cause. The statute of limitations runs from 
the commission of the last overt act alleged 
to have caused damage. Park-in Theatres v. 
Paramount-Richards Theatres, D. C., 90 F. 
Suto. 27, aLeirmed 3 Cine, Jes F.2d 207, 
eertigrar: GCenied S41 U.S. 950,) 72.5. CE. 
tpi, Sa be bd, 81373; sce alse: Norrrern 
Mentuchy Tel. Cos Ve Southern sebl Tt. . 2. 
Gos, © (aie, 7 Ws) Pa Cl stisi, SS), SI P\sGo ste 
133, certiorari denied 294 U.S. 719, 55 S. 
Ce. 546.079 L.Hd. L251: -Sveiner vo 20th 
Genciry-Frox Film Corporation, 9 Cir, 232 
F.2d 190, 194-195. The victim of the con- 
spiracy may continue to suffer damage long 
after the last overt act has been committed, 
but, if he is to preserve his cause of action, 
he must commence suit within the period de- 
fined by the applicable statute of limita- 
tions. Lbid. (op. 592-3). 


The Court then quoted at length from the opinion of this 
court. in the Steiner case. 

Since the gravamen of appellants’ claims is the 
ie oerequirements contract, “Ehelr Suvsequelit Injuries are 
not now actionable. For this additional, alternative reason, 
the partial summary judgment of the court below should be af- 


firmed. 


2Gas 
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CONCLUS TON 


Based uoon the allegations of a contract in 
eestraint of trade and orice-fixing arising out of the 
lease-leaseback or requirements contract of December 21, 
1955, between Victor Hart and Union O11, one could ver- 
haps conclude tnat had Victor Haxt or his successoxs 
been the plaintiffs in this action their complaints 
would have withstood a motion for summary judgment. 

But neither Victor Hart nor the successor station 
operators are parties to this action or any other action 
against Union Oil, nor are they in any way alleged to 
have been participating conspirators. If anti-trust 
allegations were to have been timely made, Hart and his 
successor station operators should have made such allega- 
tions, not appellants. 

While the summary judgment procedure should 


surely be used with caution, in the present case pre-trial 


discovery proceedings and pre-trial conferences extending 


San 


over more than two years before Judge Hodge and Judge 
Plummer were used liberally in order to define the 
issues prior to the entry of summary judgment. 

It is respectfully submitted that the District 
Court properly dismissed appellants’ Sherman Act and 
Robinson-Patman Act claims because of tneir lack of 
standing to sue under either Act. In addition, apn: 
anti-trust claims are barred by the four-year anti-trust 
statute of limitations and for this alternative reason 
the dismissal of appellants' anti-trust claims by the 


DuscraleccmCourct. Shoulea ber areurmed. 


DATED at Seattle, Washington, September 17, 1965. 


LITTLE, GANDY, STEPHAN, PALMER 
& SLEMMONS 


<> Sa nee Ue 


Bye: 


Richard W. Hemstad 
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leee Eaward A. Merdes 
Edward A. Mexrdes 
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CERULETCATE Or COUNSEL 


I certify that in connection with the pre- 
paration of this brief, I have examined Rules 18 and 
19 of the United States Court of Appeals for the 
Ninth Circuit, and that, in my opinion, the foregoing 


brief is in full compliance with those rules. 
pe a) 


f ’ ; ve 

e. bite “a Jf — 

Ey) (ee L 
Richard W. 


Hemstad 


APPENDIX OF STATUTES 


oeUss.ce See. 1 (Sherman Act, Sea. 1) 


“Every contract, combination in the form 
of trust or otherwise, or conspiracy, in re- 
straint of trade or commerce among the sev- 
eral States, or with foreign nations, is de- 
clared to be illegal: * * * Every person who 
shall make any contract or engage in any 
combination or conspiracy declared by sections 
1-7 of this title to be illegal shall be 
deemed guilty of a misdemeanor, and, on con- 
viction thereof, shall be punished by fine not 
Exceeding Flity ehousaend dollars, or by 2n= 
prisonment not exceeding one year, or by both 
said punishments, in the discretion of the 
eepuas, we a, MSG @a Gy. sil, Ate Sheers- 
As Nbc, Ii, Is, es GeO), uvskeliey Worl, SO 
Seaie Coos eu 7, oem, es. Zed, 69 State 2a2.5) 


TSU seee cece (Sherman Aci, Sec. 2) 


"Every person who shall monopolize, or 
attempt to monopolize, or combine or conspire 
with any other person or persons, to monopolize 
any part of the trade or commerce among the sev- 
eral States, or with foreign nations, shall be 
deemed guilty of a misdemeanor, and, on convic- 
Pion) thereon, shail be punished by fine Moc e.— 
ceeding fifty thousand dollars, or by imprison- 
ment not exceeding one year, or by both said 
punishments, in the discretion of the court. 
Ue 2s eel oo Ome. Oo 2, eororet. 20 
Sve el Soper. Jol Go Stat.) 262..." 


M> U.S.C. Sec. 13 (Clayton Act, Sec. 2, as amended by 
Robinson-Patman Act). 


"(a) t shall be unlawful for anv person 
engaged in commerce, in Ehe course or such 
SGMMeSee,eichier cisecriyicr moirecstiy, ts 
discriminate in price between different pur- 
chasers of commodities of like grade and qual- 
ity, where either or any of the purchases in- 
volved in such discrimination are in conmerce, 
where such commodities are sold for use, con- 
sumption, or resale within the United States 
GE gaouy Terrtcory tnercer Go Ene Dieser ice or 
Columbia or any insular possession or other 
place under the jurisdiction of the United 

tates, and where the effect of such discrin- 
ination may be substantially to lessen compet-— 
ition or tend to create a monopoly in any line 
Gf commerce, Or tG injure, destroy, or prevent 
competition with any person who either grants 

or knowingly receives the benefit of such aGis- 
crimination, or with customers of either of them: 
Provided, That nothing herein contained shall 
prevent differentials which make only due allow- 
ance for differences in the cost of manufacture, 
sale, or delivery resulting from the differing 
methods or quantities in which such commodities 
are to such purchasers sold or delivered: Pro- 
vided, however, That the Federal Trade Commission 
may, after due investigation and hearing to all 
interested parties, fix and establish quantity 
limits, and revise the same as it finds necess- 
ary, as to particular commodities or classes of 
commodities, where it finds that available pur- 
-chasers in greater quantities are so few as to 
render differentials on account thereof unjustly 
Giscriminatory or promotive of monopoly in any 
line of commerce; and the foregoing shall then 
not be construed to permit differentials based 
on differences in quantities greater than those 
so fixed and established: and provided further, 
That nothing herein contained shall prevent 
persons engaged in selling goods, wares, or 


merchandise in commerce from selecting their 
own customers in bona fide transactions and 
not in restraint of trade: And provided fur- 
ther, That nothing herein contained shall 
prevent price changes from time to time where- 
in response to changing conditions affecting 
the market for or the marketability of the 
goods concerned, such as but not limited to 
actual or imminent deterioration of perish- 
able goods, obsolescence of seasonal goods, 
distress sales under court process, or sales 
in good faith in discontinuance of business in 
ine goods concerned, © 

woe * 

"(e) It shall be unlawful for any person 
to discriminate in favor of one purchaser 
against another purchaser or purchasers of a 
commodity bought for resale, with or without 
processing, by contracting to furnish or fur- 
Dishing, OF by Contributing to the furnishing 
of, any services or facilities connected with 
the processing, handling, sale, or offering 
for sale of such commodity so purchased upon 
terms not accorded to all purchasers on pro- 
portionally equal terms." 


He U.5.C. Sec. 14 (Clayton Act, Sec. 3) 


“it shall be unlawful for any person en— 
gaged in commerce, in the course of such commerce, 
to lease or make a sale or contract for sale of 
goods, wares, merchandise, machinery, supplies, 
or other commodities, whether patented or un- 
patented, for use, consumption, or resale with- 
in the United States or any Territory thereof 
Or Ene Diserict Of Columoi1a or any insular possess— 
ion or other place under the jurisdiction of the 
United States, or fix a price charged therefor, or 


Glico from, Or rebate Upon, such price, on 
the condition, agreement, or understanding that 
ene lessee or purchaser thereot shall not use 
or deal in the goods, wares, merchandise, ma- 
chinery, supplies, or other commodities of a 
competitor or competitors of the lessor or 
seller, where the effect of such lease, sale, 
Or contract efor sale Gr such Condition, agree— 
ment, or understanding may be to substantially 
lessen competition or tend to create a monop- 
oly in any tine of commerce, Oct. 15, 1914, 
en S323,) 6 oy Sono cee. ole 


lemOncec, occ. 15 (Clayton Act, Sec. 4) 


"Any person who shall be injured in his 
business or property by reason of anything 
forbidden in the antitrust laws may sue there- 
for in any district court of the United States 
in the district in which the defendant resides 
or is found or has an agent, without respect to 
the amount in controversy, and shall recover 
threefold the damages by him sustained, and the 
cost of suit, including a reasonable attorney's 
Hei Olena, sy), INS, tele Sey IS th Sis! Series  7/zil, 


mSeucSec. Sec. 5b 


"Any action to enforce any cause of action 
under sections 15 or 15a of this title shall be 
forever barred unless commenced within four years 
after the cause of action accrued. No cause of 
action barred under existing law on the effective 
date of this section and sections 15a and 16 of 
this title shall be revived by said sections. 
Oct. 15, 1914, c. 323, § 4B, as added July 7, 
LoS ogee eco, S 1, 69 Stat. 263." 


